OFFICE OF THE DATA PROTECTION COMMISSIONER

ODPC COMPLAINT NO. ...677...2022

ALLEN WAIYAKI GICHUHLI.......coeveutaninansasnasssssnnnsssasnansss 1STCOMPLAINANT
CHARLES WAMAE. .. ..ccciueainensiennsnrsnnsannisnsansanssananansannnnss 2ND COMPLAINANT
-VERSUS-

FLORENCE MATHENGE........ccovenmrernunsnnsisnsscnnnss Wanasauaiuabnans 15T RESPONDENT
AMBROSE WAIGWA........c.cuciasannainsenisnissbisnsninnsnnenssanss s 2NP RESPONDENT
FINAL DETERMINATION

(Pursuant to Section 8 (f) and 56 of the Data Protection Act, 2019 and Regulation 14
of the Data Protection (Complaints Handling Procedure and Enforcement)
' Regulations, 2021)

A. INTRODUCTION

1. The Constitution of Kenya 2010, under Article 31 provides for the right to
privacy. Consequently, as an effort to further guarantee the same, the Data
Protection Act, 2019 (Hereinafter known as ‘the Act’) was enacted.

2. Section 8 (f) of the Act guarantees that the Office of the Data Commissioner
(Hereinafter known as ‘ODPC’) can receive and investigate any complaint by
any person on infringements of the rights under the Act. Furthermore, Section
56 (1) provides that a data subject who is aggrieved by a decision of any person
under the Act may lodge a complaint with the Data Commissioner in accordance

with the Act.
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3. ODPCisa regulatory Office, established pursuant to Section 5 of the Act. ODPC
is mandated with the'. responslbillty of regulating the processing of personal
data; ensuring that the processtng of personal data of a data subject is gu:ded
-by the prmcrples set out |n Sectlon 25 of the. Act; protecting the pnvacy of
andrvrduels, establlshlpg the Iegal and mstrtutlonal mechanlsm to protect
_ personal data and provrdlng data subjecl:s wrth r;ghts and remedres to protect _

thert personal data from processrng that is not in accordance wrth the Act

4 ODPC recelved a complamt on 215‘ July 2022 dated 20‘“ July 2022 pursuant to_ a
'Sectlon 56 of the Act and Regu!ation 14 of the Data Protectron (Complamts
| Handllng Procedure and Enforcement) Regulatlons, 2021 (‘the Regulatlons)
‘and has conducted tull mvestlgatlons into the complamt The 1t “and 2n
_Compla:nants (Heremafter known as ‘the Complainants) are partners at the
_firm of Wamae & Allen Advocates (Heremafter known as the ﬁrm) R

5. .The 1st and 2nd Respondents (Herelnafter known as ‘the Respondents) are
- former employees of the firm. However, the basrs of the complalnt |s that the
1 Respondent allegedly sent conﬂdent!al mformatlon from the firm to her
personal email as well as to the 2"d Respondent wh;le she was stlli an employee

--ofthefrm

" 6. ;The complalnt dated 20th July 2022 mrttal!y frted by the f rm, _was recelvecl by .
" ODPC on 21 July 2022. The complamt was accompamed by a sworn Affidavit o
dated 20% July 2022 of Prestone Wawrre (Herelnafter known as the ‘deponent ),__ _
-.'a Partner in. the f' rm The. afr‘ davrt contalned the evadence that the complarnants B
_' ' relled on mcludlng the emall correspondence between the 15t and 2ad -
| '_'Respondent : ' R s
T fIn a. ietter dated 18“‘ August 2022 and beanng the reference number_' i
o '_:MM/2022/LIT /A023/520, the complalnants instructed Muchemi & Co. -
i ';-:Advocates fo represent them rn their capacrty as data subJects The letter also ;" L
.__-made it clear that the complalnt has two Ievels one level is, made by the_'.

| complamants on behalf of the flrm for dlsclosmg |ts mtellectual property to : :
:_'unauthonzed Parties, and the other level lS made on behaif of the f" irm's cltents
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- {-'.-:who may be erther pnvate |ndtvrduals or cor poratlons A coltect[on of documents '_ - L __
o 'that were aliegedly shared by the f rst respondent W}th the second respondent-_-' R
o were attached to the ietter ' : ' B i

:_8_._2'_;'.ODPC as mandated under the Act and | the _Regulat:ons notit ed the :
:' .--'Respondents of the compiarnt f’ led agarnst _'_hem and re qmred thelr respOhse e |

EEN ~within 21 days agam as, mandated under the Act and the Regulattons Upon e

o .‘:-_recerpt of the responses,_ODPC conducted invest!_gatrons as requrred by

| Thrs -determmatton is. peggedon 'the prowsrons of Regulatlon "14 which states':'::_:._{
'jg'that the Data Comm;ssroner shall upon the conclu5|on of the mvestrgations, . i

_:_ ._make a determmatron based on the ﬁndmgs of the mvestigatlons

'_ B NAtU'ne""o'Fﬂ--t'HE'c' '_Mmm-_ -

10 The complamant alieged that the 1St Respondent shared and dlsclosed personal_ 5

and senszt "e;data to a th|rd party, the _Z"d:_Respondent herem W|thout consent-f"_'-'_f_'-” e

. '”.::'_f'_'of the data sub]ects and the Complarnants Moreover the firn -_"al!egediy,_"f';:_'_'___

-:';1 :-___-deponed by Preston WaWIr speaf cally __at paragraph 17 "It was alleged. that_-f Lo

. '_-:'{_':::-_jthe documents shared included -ourt."documents such as pfeadlngs _and':._::ﬁ___

S '-'supporting documents applications, affl davrts' s'ubm|ssrons ahd legal opmrons i |
Other documents aliegedly shared_ mcluded barnik statements, correspondences

mvorces and ; bscnptlon emalls" s shown elow




EMAIL DATE | EMAILSENTTO |FILE REF & |TYPE OF DOCUMENT
DETAILS SHARED
1. | 12t April 2021 | awaigwa@cmadvo | 5702/54/2020 Notice of intention to sue

cates.com

Osho chemicals

2. | 7t May 2021

awaigwa@cmadvo

cates.com

5562/119/1
Consolidated
Bank of Kenya-vs-
Pine Crib Limited

Certificate of Urgency and
Affidavit in  Support of
urgency

3. | 26" May 2021

awaigwa@cmadvo

cates.com

Neils Bruels Vs
Moses Wachira &
Others

Submissions on review and
certification to the Supreme
Court and Applicant’s List of
Authorities

4. | 3 June 2021

awaigwa@cmadvo

cates.com

5703/127/19
I & M Limited vs
Buzeki

Plaintiff’s rejoinder
submissions, Defendant
submissions and Plaintiff’s
written submissions.

Enterprises
Limited
5. | 15% June 2021 | awaigwa@cmadvo | Santowels vs | Certificate of urgency on
cates.com Stanbic Bank Stay Application
6. | 15t June 2021 | awaigwa@cmadvo | Tajdin Certified Final Arbitration

cates.com

Thanawalla, Jane
Kameme &
Veronica Musyimi

award dated 19t April 2021

Plaintiff's

Harney Advocates

7. | 15% June 2021 | awaigwa@cmadvo | 5835/1/5 written
cates.com Mamtah Peyush | SUbmissions
Mahajan -VS-
Yashwant Kumari
Mahajan
8. | 23rd June 2021 | awaigwa@cmadvo | Mark Properties | Replying Affidavit by Ino
cates.com Vs Coulson | Ponangipalli Venkata

Ramana Rao and Supporting
Affidavit by Christopher
Ndolo
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-Certificate of urgency by
Chris Mutuku and chamber
summons application dated
11% June 2021.

9. | 7% July 2021 awaigwa@cmadvo | 5696/1/13 Certificate of urgency and
cates.com Ryan Properties & | @PPlication for stay pending
gl appeal dated 1°t March 2021
Philip Jalango
10.| 28 July 2021 | awaigwa@cmadvo Alpha Grain | Notice of Motion(Setting
cates.com Millers & 7 others | @ide  Arbitral  Award),
) Chamber summons and
ys hinistry=—o Supporting Affidavit
Agriculture,
Livestock and
Fisheries and the
Attorney General
11,| 25t August | awaigwa@cmadvo | Simon Frase vs | Notice of Motion, Legal
2021 cates.com Timarflor opinion, Supporting
Affidavit, Petition,
Supplementary Affidavit and
Petitioner’s submissions
12.| 25 August | awaigwa@cmadvo | Precedents Wamae & Allen Appeal
2021 cates.com Checklist
13.| 2" September | Wamuyumathenge | Stanbic Bank & | Certificate of  Urgency,
2021 902@gmail.com Ahono Greens Notice of Motion and
chas Supporting Affidavit
5988/1/19 Sidian
Bank & Waveron
Limited
14.| 8" December | awaigwa@cmadvo | 5904/1/17 Third Party Notice dated
2021 cates.com Kirogani 17/11/17 and 19/12/17
Investments vs

Sigma & Sigma &
9  othersSidian
Bank & Waveron
Limited
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Page 5 of 26



15.| 12t December | awaigwa@cmadvo | 5703/203C/21 Draft Consent
2021 cates.com Mark Prime
Properties
16.| 10t December | awaigwa@cmadvo | Prepare by Allen | Petition to Parliament on the
2021 cates.com in duplum rule 16/01/18
17.[ 12t January | awaigwa@cmadvo | 5717/47/18 Plaint
2022 cates.com Bank of Africa vs
Seven Seas
18.| 14t January | awaigwa@cmadvo | 5703/220/2 Amended Plaint and
2022 cates.com &M Bank & Application for Inhibition
y ) Orders
Dishon Kiman
19.| 17t February | awaigwa@cmadvo | Saham Insurance | Chamber Summons dated
2022 cates.com vs Gas & Go|14/12/20 and 16/12/20
Petroleum &
Another
20.| 11th March | awaigwa@cmadvo | 5835/19/119 Plaint
2022 cates.com Shalimar Flowers | L€gal Opinion 23/5/19
| Legal Opinion 29/4/19
Wamuyumathenge | & Mwangi
902@gmail.com Gathimba &
Associates
21.| 11t March | awaigwa@cmadvo Complaint to Disciplinary
2022 cates.com Committee by Prestone
Wawire
Wamuyumathenge
902@gmail.com
22.| 12t April 2022 | awaigwa@cmadvo | 5727/7/20 Injunction dated
cates.com Prime Bank vs | 1%/1/21,11/1/21 and
15/1/21
Porshe Kenya
Limited
23.] 10" May 2022 | awaigwa@cmadvo | Basil Criticos Vs | Appellants Submissions

cates.com

NBK
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245

10t May 2022

awaigwa@cmadvo

cates.com

E003 of 2022
Milliam Iyende
Mayaka vs Rao &

General Printiers

Ruling dated 6t May 2022

25.| 11% May 2022 | awaigwa@cmadvo | 5703/255/202 Administrators Consent,
catos eots [ &M Bank Affidavit of statement of
W & facts, Gazette Notice of

amuyumathenge Appointment of an
902@gmail.com Administrator & Statutory
Declaration

26.| 234 May 2022 | awaigwa@cmadvo | 5395/102/17 Submissions on Review

cates.com Remax vs Sichuan
Huashi Limited

27.| 6% July 2022 awaigwa@cmadvo Complaint to Disciplinary
cates.com Committee dated 12/1/19

28.| 5t July 2022 Wamuyumathenge | 5703/197/21 Original order dated

902@gmail.com

Emmanuel Kuria -
vs- Invesco & 3

others

21/3/22, Notice of Motion
dated 12/1/22, Record of
Appeal and Memorandum of
Appeal.

29.| 6™ July 2022 Wamuyumathenge | 146-Wamae &(W & A Guide on
902@qmai'.c0m Allen Administration under
Insolvency Act, 2015.
30.| 4% July 2022 | Wamuyumathenge | Civil  Application | 2nd Respondent’s
902@gmail.com | No. E036 of 2022 | Submissions dated
29/6/2022 and Replying
Mehul Patel & Affidavit by Andrew Muchina
Another Vs | dated 22/6/22
Champaklal Ramji
& 2others
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12.The Complainants through their advocates on record further produced do_CL_I.ments =
they relied on to suppo_r_t_the_ir case vide their letter dated 18t August 2022 as
deta;!ed below:

e _-'Amended Piamt dated 14 01 2022 Nar CMCC No E1562 of 2021 I&M
R _Bank Ltd vs Drshon Mutegr Klmani R IR A
il _-'Garnlshee Replyrng Aff“ ciavrt sworn on 13 05,2022- Kllgorrs PMCC No 50_ _

_ : _ or‘ 2017 Thomas Onyango Onchonga Vs, AMACO _
Ny _.iii_. o EXhlbit Marked CNM-2 of a thlrd party sworn on 11thJune 2021; and -
o i_y._ ' .'-].Orrglnatmg Summons Nal HCCOMM No of 2021 ane Bank L|m:ted VS, |

'Porsche Center Nalrobl erited

13.The Complainants further aliege that the documents shared by the 1st Respondent
_to the 2nd Respondent are the firm's trade secrets and intellectual property whlch -
cannot be shared to an external party wrthout authorlzatlon The Complamants
asserted that the Act was vroiated partlcularly section 72 which prohibits data -
controliers from uniawfully drsclosrng personal data to third parties which

prohlbltron extends to data processors

14.The Comp!ai.nants also attached a certificate of electronic evidence dated 184 July
2022 srgned by Ms. Maurine Sumba an empioyee of the firm as per. sectlon 78A,

106A and 177 of the Evrdence Act cap 80 of the Laws of Kenya in respect of the_ -

documents attached to the aﬁ‘ dawt of the deponent : :

E 'C THE RESPONDENTS' CASE
. | I 1St RESPONDENT'S RESPONSE e
15 The 1St Respondent averred in response to the complalnt vrde a letter dated 18"‘ .

3 October 2022 that ODPC does not have Jurlsdlctlon to lnterrogate alleged breaches '_ . _. |
o of. mteflectual property nghts The 1St Respondent srmrlarly asserted that the i

':documents in questlon were publrc documents that feII under sectlon 79 of the_::': e

o s -Evrdence Act on the def mtlon of publlc documents




16 Moreover, the 15* Respondent also aileged that the:CompIalnants are forum:'_-"_.":_"“fﬁ"*_";--
o 'shoppmg end hence the whole process is: an abuse of the legal process inan - R

T "attempt to stop her from m:tlatlng |e€laE p"OCEEd

':":Iﬂ other arcumstances I’L rs her as ertl

i '_.'_'-"-"_lssuance of the templates from the ﬂrm P

B :Respondent alleged Iy sent to the 2nrj Respondent were se'nt before the 14“1 of 3uly |

- '.:j:_. _2022 wh:ch date merked the commencement of the registratlon of Data Controllers et

19 The lst Respondent also relterated that the. -court documents sent to 2”‘*_.:_'-"3'
:__Respondent are. publlc documents by dlnt of sect|on 79 of the Evrdence Act

o _':."Consequently, the varlous documents were fi Ied m court by the Complamants on b
: 'f:"'}:_.'_-behalf__ of therr cllents some who ire _compames reglstered under the Companres ;
:"":.;;._-Act_: _:'015 and :are therefore not data'subjects s, per the' definition in. sectron 2 of
.fthe Data Protecteon Act g i e : S




21. Accordingly, the 1% Respondent implies that legal opinions contain mere analysis
of the law which are then replicated into pleadings and therefore do not constitute

as personal data.

22 The 1St Respondent also alleges that documents shared to her personal emarl were
not shared with a th;rd party as she is the sote custod|an of the sa:d email address.
'the 5t Respondent |nd|cated that some of the pieadmgs she sent to her personal _
"emall were for purposes of Worklng from ‘home dunng the COVID 19 pandemrc_
:and were not shared fo a thrrd party and stated that the compfalnant firm was. well

'aware that she was sendmg these documents to. her personal emall for the .

-~ PUrposes . of worklng from home

1L 2ND._ReseoerENfr_fs RESPQNSE

23, The 2nd Respondent vide a Ietter dated 19th October, 2022 responded to the
compialnt through his advocates on record CM Advocates LLP In the said ietter
the 2“d Respondent drew ODPCs attentlon to a number of parallel proceedmgs
that were commenced by the same comptalnant These ongomg legal proceedmgs
were Iodged and are currently pending before the Hrgh Court (HCCC No. E135
0f2022; Ailen Grchuhl and 4 others —vs— Ambrose Ndung u Walgwa), the LSK

o ."_DlSClphnary Tnbuna! and at the Drrector of Cnmrnal Investlgatlons o

24 Moreover the 2“‘j Respondent stated that the muitrphcrty of the same complamts_
in the vanous mstrtutrons over s:mllar |ssues erI fetter hIS rlght to admm:stratrve
actron, and his rrght toa falr heanng The 2nd Respondent also aIIeges that the .
o comp!alnts at the dlfferent fora w:II be a vrolat|on of the Iegal doctrme of sub JUdICE‘ N
e ._and erI jeopardlse attempts at amlcable setttement of the matter as formally :
R ::"_inltrated by the Pres:dent of the Law Socrety of Kenya e ol




.sssussroRDETERMIVTION

o _i._._:".'_'Whether ODPC has }unsdzctron to "determrne the |ssues laised rn the P
S ._'_';;'__'Complamt ' -_ -. e : T L
s '_":ii_,'_'._'Z';'_?Whether there was breach of the Ac e

e 'i:ii._ : "Whether the Compialnants are entrt!ed to any remedy under the Act

R ANALYSIS AND'-EETERMENATEON

' _ 'wnETHER @DPCHAS 'URISDchmN_TG DETERMINE ISS Es;f.__'_:_.
e mxsenmmeeemp AINT (R
SEEE .'-':_'25 ODPC rs a reg_u_lato \ _Ofﬁce, _establrsheci pursuant to the

Act _mandated with the .

S - __':responSIblllty : f regulating the processmg of _ersonai cfata

nsunng that the-f'-.'_.__-'i i

_ .;.._.“processrng of persona} data of a data subJect |s gu:ded by the pnnmples set out |n

= ;:'_':Section 25 of the Act protectmg the'i‘DrNacy of md_': duals establishm_ .the Iegal S

and lnstltutronal mechanlsm to Drotect personal data anci provrdmg data subJects'E_-.:._:' i

3:'1.5_'wrth rrghts and remedies to protect thefr personal ata from processmg that is not L

in. accordance wrth the Act'

i 26 Sectfon 2 of the .:sets out the meanmg“of personal ata ; sanylﬂfOfmaffoﬂ i




third party commits an offence. Moreover, the said provisions do 'not apply to a
person who is an employee or agent of the data controller or data processor acting

within the scope of that mandate

28.1n the foregomg case and haVIng carefuliy consrdered the comp!amt and the

N responses thereto the nature of the compiamt mvoives the dlsc!osure of personal

and sensrtive data to & third party without c:onsent of the data controiier Personal
and sensttlve data falis under the conf“ nes of the Act thereby glvmg ODPC the :

:_ - ]urISdICt!OI‘] to determrne the complamt ' . ' '

29 Slmrlarly, :t was noted that the 1st Respondent chaflenged the ]unsdrctlon of ODPC

on the baS|s that the fi irm had not been reg|stered as a Data Controiler or Data

Processor as at the trme the complalnt was lnstrtuted and therefore the Act cannot

~ be applled retrospectweiy ODPC notes that the Cornplamants and the;r firm,

o havrng not yet been reglstered as data controllers or data processors does not

' _preciude them from berng under the. confmes of the Act S!mllariy, there is no

relatronshlp between handlrng of complalnts and registratlon of data controllers.

30. Moreover, ODPC is not persuaded by the 2 Respondent that the ca.s.es filed
_ before Hrgh Court that is HCCC No E135 of2022 AIIen Gichuhi and 4 others -Vs-
. Ambrose Ndung u Wargwa the Dlrectorate of . Crlmmal Investlgatlons (DCI) and =
o Advocates Dlscrphnary Tnbunal prevents ODPC from handlmg the compfamt

31 The matter before the ngh Court is a defamatlon surt agalnst the Z"d Respondent_
. 'over remarks posted on, hlS twrtter handle Slmllarly, the matter before the
o Advocates Dlsc1phnary Trabunal establlshed under the Law Somety Act Cap 18 -
:'. B Laws of Kenya relates to matters of professronai ethrcs and conduct of the 15t and '_ g . e
.;'.2“‘1 Respondent Lastly, the Dlrectorate of Crrmmal Investlgatrons establsshed
-.under the Natlonal Police Serwce Act 2014 has the mandate to conduct cnmlnal o

mvestlgatlons on matters wrthln thelr mandate B

o 32 oppe operates wrthm the irmlts of the Act and the Regulattons thereof to protect_f.__- i
personal data and therefore has Junsdrctron to determlne thls complalnt In
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i -_"'_response to matters reiatlng to mfnngement of mtellectua} property rlghts as_;:‘ .::_-'_:.:':'.:".
e ;a!leged by. the Complamant ODPCs }unsdlchon does not extend to 1nteflectual_:‘-‘
e f_ ploperty rlghts hence cannot make a determmatuon on the same The dec;5|on of_ e |

o II WHETHE&Q TH&RE WAS BREACH OF THE ACT = :
'-'3-"333 The' ( omp!amant e!ieged uniawfui dtsclosure of personai and 5ensnt|ve data

L '_.-'3.:34 The document aliegediy shared was the Notnce of_mteht:on to sue" However the S

_ffCompia;nant d:d not prowde a copy of the sa|d document |n order for the contents' ::f- '

; -'3*'..;-5"unlawfully dlsclosed Therefore ODPC cannot make a determmahon on Whetherf'__'-_ ": i

e - ;.":.there was breach of the Act L

35 Furthermore, sectlon 2 of the Act det" nes a data subject as an. identlﬁed or

|dent|f!abie natural person who :s the subJect of personal data It |5 our: s
understandmg that Osho chemlcafs_ |s not a natural person and hence not a data;-"“'_ _'
sub]ect for the pL 'rposes of the Act, Wrthout pI'EJUdICE} to the foregorng, ) e
no breach of the Act o

onsolidated Bank of Kenya vs Pine Crib

leltecl

36 The document relates to _piead;ng fi Ied court"that is* certrﬂcate of urgency_'__'_':__:.'j‘.:.

_.'appllcatlon and th 3 aﬁ" dav t'in-support of the: same:'These documents were not i

"-'adduced _ Therefore 'ODPC is unablle to ascertam whether there_ wae personal and

s ’.:"sensmve data contamed m those documents in orde' 0 make a determlnatlon on.-.

'_-whether there was ] reach of the Act




37.From ODPC’s findings, it was noted that the said matter is a reported case available
at Kenya Law Reports that is Consolidated Bank of Kenya Limited v Pine Crib
Apartments Co. Ltd & another; China Wu Yi Company Limited
(Garnishee); Mashariki Investments Limited (Interested party) [2020]
eKLR. Moreover, the details available in the public domain include the property
details, escrow account number amongst other information. Section 79 of the
Evidence Act, Cap 80 of the Laws of Kenya provides that public records include
documents forming the acts or records of judicial officers. Similarly, Section 2 of
Public Archives and Documentation Service Act, cap 19, Laws of Kenya provides
for the definition of a public record as records specified in the schedule. The
Schedule thereto includes the records of the High Court and of any other court or
tribunal as public records. The ODPC therefore holds that there was no breach of

the Act in this regard.
No. 3 - Neils Bruels vs Moses Wachira & Others

38. The document relates to pleadings such as submissions on review and certification
to the supreme court, application to review the judgment of the Court of Appeal
and List of Authorities. ODPC, upon scrutiny of the documents provided by the
Complainant, noted that the same was not provided hence the Office cannot make

a determination on whether there was breach of the Act.

39.However, as alleged by the 1t Respondent, a quick search on
http://kenyalaw.org/caselaw/cases/view/110193/ as well as the AfricanLii
Database https://africanlii.org/ reveals that the Complainants made the said case
to be available to the general public as it is reported. ODPC therefore finds that
there was no breach of the Act as section 79 of the Evidence Act, Cap 80 of the
Laws of Kenya and the Schedule of the Public Archives and Documentation Service

Act, Cap 19 Laws of Kenya qualifies records of the High Court and of any other

court or tribunal as public records.
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_:;:Fnle Ref 5703/ 12?/ 19 I & M Vs Buzekl Enterprrses erlt ( St

.40 The Complarnants ailege that the documents shared mcluded Plamtrff and:“'i
| '-'-"-_:Defendant submrssrons and authorrtres We. note that the Complarnant drd not_ R

: _"_-_'-prowde any of these documents m orcier | |
'-'personal or sensrtrve data hence DDPC cannot make a determrnatron on whether; g o

M Bank Limitec vBuzekr Entemrlse Limited _020_ eKLR In thrs regard ol
- '."-_'-the documents form part of pubhc records anci therefore there was no breach of'__..:'

: -_No-.---s- Saneawérs-gsveanm- panc




No. 7 - File ref: 5835/1/15 Mamtah Peyush Mahajan vs Yashwant

Kumari Mahajan

45. The information alleged to have been disc!osed in this regard are the Plaintiff's
wrrtten submrssrons ODPCS t" ndrngs revealed the said: case is reported and can -
‘be found at the Kenya i_aw Reports websrte and is therefore part of publrc records
Ithas been cited as Mamta Peeush Mahajan [Sumg O behalf‘ ef the estate
of the Eate Peeush Premla! Mahajan] V. Yashwant Kuman Maha;an [Sued_
_ '3'.persoeatly and as Exeeutrrx of the estate and beneﬁcrary ef the estate of |
S _'the !ate Krushan Lal Maha_]an] [2017] eKLR In thls regard ODPC frnds that

that there was no breach of the Act
No. 8 - Mark Properti;es Vs Cou!son Harney_Advo;cat_es

46 The Compiamant aileged that the 1St Respondent shared l:he foliowmg documents
- .wrth the Z”d Respondent Replylng affidavit, supportmg aff‘ davit, certificate of
urgency dated 11 June 2021 and Chamber Summons dated 11“‘ June 2021, From
‘the evrdence attached the complalnant produced exhlblt “CNM 2" extract oniy We
note that the other ‘pleadings such as Replying aff davrt supportlng affidavit,
certrfrcate of urgency dated 11 June 2021 and Chamber Summons dated 119
June 2021 were not produced for scrutmy by this ofﬁce Therefore a determrnatlon

o regardmg breach of the Act cannot be made on those documents

47 From ODPC s f’ ndlngs It was noted that the exhlbrt “CNM 2” contalned mformatlon :
relatlng to emalls between thll’d partres who were not part of the complamt L
Slmrlarly, the sald thlrd partres were not comp[arnants in respect to. thls matter
Therefore, ODPC cannot make a determlnatlon relatlng to the document hereln :

48 The upshot of the foregorng |s that the case at hand is. also a reported case C|ted_; _:_ :.
_ at the Kenya Law Report as Mark Propertres lelted v Coulson Harney LLP_-' . o
Advocates, Le Mac Management Company lerted & another L
- .(Appllcants) [2021] eKLR and therefore in the publac domarn and hence cannot SRR
L be constltuted as a vrolatron of the Act We relterate that sectlon 79 of the Evrdence B . - o

- ReRODPC/CONF//7/3VOLA() S




Act cap 80 Laws of Kenya and Scheduie of the Publrc AI’ChIVes and Documentatron : i

Servrce Act ;ncludes the records of the Hrgh Court and of any other court or_tribunaf R

as publrc records

- No 9 Flie Ref 5696/3/3 Ryan Proper’tzee & ?hlisp Jaiango

o "49 The Complamants alieged that the 1?*t Respondent sharod ploadlngs such as stay_:"' i |
'"-'-';-::pendmg;appeai and a certrf cate of-_}urgency dated 1St _S'Mar _(}21 wrth the 2"‘1_3."_'

ik 51 The Complarnants averred that the lnf '_ ! matlo'n shared between the Respondents_ﬁf-_."_ S

- included” pleadmgs such’ as chamber summons and __'sUpportmg affdavrt Itis o
: "'.:.:_:'.'.ODPCS F ndmg that sa:d pleadrngs were not produced to ascertarn whether |t_-.__:-.} i

S :_-:_contalned personal data Therefore, thls Ofﬁce cannot make a determmatron on_f”

ere_ was breach of the Act':

f"52 Furthermore the"sard matter :"reported decasron atjth'e' Kenya .Law Report.'ff'_ RN




said doc_urnents in order for the contents _the_reon to be analysed as to w_hether
personal data was revealed. Therefore, ODPC cannot make a determination on

whether there was breach of the Act in the _circur_nstances, _
I\ie 12 ?recedente Wamae & Alien Appeal Checklaet

54, The Complalnant drd not provrde the sard checklist that was al!egediy shared_
between the Respondents It |5 our Fndrng that the ODPC cannot make 4
determmatlon on whether there is personal data contamed or even a breach under

the Act
No 13 Stanbrc Bank & Aheno Gardens

55.1In thls case, it is alieged that the 1St Respondent shared pleadmgs such as
_ cerhﬂcate of urgency, notrce of motlon applrcatron and a supportlng af"f“ daV|t The
complamants drd not provrde these documents |n order for ODPC to ascertarn
whether there was personal and sensrtlve data contarned in the documents

Therefore a determmatfon cannot be made W|th regards to breach of the Act,
No 14 5988/ 1/ 19 Sldlan Bank & Waveron lelted

- 56. The Complalnants alieged that the 1St Respondent shared supportlng affi davrt for
extensron of reglstratlon of charge However, these documents were not prowded
|n order for ODPC to ascertam whether the sald document contamed personal data
o, sen5|t|ve data Therefore, thls office is. unable to make a determlnatlon on
whether there was breach of the Act o EEERE
No 15 F:Ie Ref 5904/ ili?w Klroganl Investments vs Slgma lerted _ "
&Qothers ) LR . . L . ;

N 57 The documents that were allegedly shared between the Respondents are pleadmgs

- such as third party notlce applrcatlon the thlrd party not|ce and the supportlng 3 _
 affi davrt Agam these documents were ‘not prowded to. ODPC for the Off ice to

ascertam whether the sard pieadlngs contamed persona! data Therefore a: _
determmatlon cannot be made on whether there was breach of the Act .

eowoewpsvoy
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= 58 Addrtronaliy, _the sald dec:s;on IS avarlable at I(enya i_aw Reports WebSIte cated:_-'_'”- e

ngoram Invetsments L:m:ted 'v'-_'_ gma erlted & 9 others [2018] eKLRl_-:_ S

thereby '-belng In the publlc domatn hence there Was no breach of the Act

- -60 However, the decrsron regardmg the sard consent Is cnted at the Kenya Law reports : :.f B :
:E.P AdvocateS, L
Management Company Lmnted & anether (Apphcants) [20213 eKLR _and__ G e

as Mark Propertres L:mtted v Couisen Hame_

therefore wnthm the public domam

S No 17 Petlt!on to Parlla:me _t'on the In Dupium rule LT e i
o _"61 The Complalnants alleged that the 1St Respondent shared a petltlon to the 2ﬂd
S jRespondent regardlng the In Dup/um ruie The complalnant d:d not provade a copy.'.'-;:_'- P

i of the sald petitlon in. order for the ODPC to ascertarn whether there was personal'. B

"'-_"-:'and sensrtlve data contalned therem Nevertheless Sectlon 6 of the Petitrons tO_.i".'

o lf_Parhament (Procedure) Act 2012 makes a prowsmn as to the_Reglster of petltlons_:'; " [

o -"_-"_j'as fo]lows

; 1 The Cierk of each.House of Parliament shall keep and malntaln a'reglster_;_.__ S

| ‘in whlch shaII be recorded alf petrt|ons and suppomng documents and:.:'f e L
i ___:'._"';_the decrsmns of the House _ o _ o X
The __reglster of pet|t|0n5 under subsectlon (1) shaII be acce55|ble to the:' : S

f nds that there Was no breach of the Act

Ref: ODPC/CONF/1/7/3 VOL




No. 18 - File Ref: 5717/47/18- Bank of Africa vs Seven Seas

63.The document allegedly shared as between the Respondents is. a pleading,
specifically. a p!aint dated 10th June 2019, However the sald document was not
avaﬁed to ODPC to ascertain whether rt had personal end sensutrve data In the

cwcumstances ODPC cannot make a determinatlon on the same o R o

No 19 i‘“sle ref’ 5703/220/2 E&M Bank & Dashon Klmanl o '_ '_

o '.64 The Complalnants a!leged that the 1St Respondent Shared pleadings such as an
'_amended plamt and an appl;catuon for mhibltton orders Srmllarly, the complalnants
alieged that these documents contamed property detalls such as Land References
and Title Numbers as well .as Bank Account detalls We do note that the

: complamants produced thrs document and also adduced ewdence to demonstrate
that the 1%t Respondent shared the sald document to the Z"d Respondent vide an

ernali dated 14th }anuary 2022,

65 Upon anaEySts of the document ODPC noted that the Plalntlff and the 2nd
Defendant in the case are not natura! persons but Iegal persons hence are not data
'_subJects as prowded under the Act Sectlon 2 defines a "data subject" -as an
c identified or identifiable natural person who is the subJect of personal data Issues
; "I*regardmg data of 1egal persons can only be reported to the ODPC in form of_

notn‘" cation of data breaches under sectlon 43 of the Act

66 ODPC further notes that the 15t Defendant is a natural person |n Ime wrth the
: provrsmns of the Act, However the sald party is.a thlrd party wnth regards to the '
R compialnt at hand as he |s not a party to the complalnt Equaily, the complalnants_ o

"'have not demonstrated that they had authonzatlon to act on behalf of the sald_ =

- thll’d party

T R . Page20of26
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S :67 The Comp!amants alieged that the document shared between the Respondents are__:_ : -

N -"'pleacirngs lncludmg a chamber summons apphcatron__ ated 14“‘ December 2020
-:-.anci 16”‘ December 2020 The 'sa'l i
-ZQ-ODPC We therefore cannot ascertam whether the sard do :ments contarned'-'-'_' S

document has not: been produced before the'_'-_'-'.jﬁ”:'_ e 3

' _"”personal data and sensitive data':




includes the records of the High Court and of any other court or tribunal as public
records. In that regard, we hold that the case herein is a matter that is in the public

domain thereby not in violation of the Act.
No. 24 - Basil Criticos -vs- NBK

72.The document allegedly shared between the Respondents in this case was
pleadings and specifically the appellants” submissions. Upon scrutiny of the various
documents provided by the complainants, the said document was not availed.
Therefore, this Office cannot ascertain whether the said draft consent contained
personal data. However, the decision regarding the said Appeal is cited at the
Kenya Law reports as Criticos v National Bank of Kenya Limited (as the
successor in Business to Kenya National Capital Corporation Limited
“KENYAC"”) & another (Civil Appeal 80 of 2017) [2022] KECA 541 (KLR)
(28 April 2022) (Judgment) and was therefore in the public domain hence it

cannot be said that the Act was breached in this instance.

73.Similarly, the Complainant publicized the said case in their firm website titled ™4
Commentary on the Basil Criticos v National Bank Judgment: Damages for wrongfu/
sale of security” available at https://wamaeallen.com/a-commentary-on-the-basil-
judgment-damages-for-wrongful-sale-of-a-securi

74. Additionally, the Business Daily published an article in the website on the 5" May

2022 titled, “Former MP gets 2Bn in a court fight with NBK" available at
i -gets-sh2bn-in-

court-fight-with-nbk-3804692. In this regard, we hold that the said case is within

public domain and therefore no breach of the Act.
No. 25 - E003 of 2022 -Milliam Iyende Mayaka vs Rao & General

Printers

75.The document allegedly shared between the Respondents is a ruling of the court.
The said ruling was produced by the 15t Respondent in her bundle of documents.

Moreover, the ruling was pronounced by Justice Mabeya in open court on the 6

Page 22 of 26
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May 2022 In thlS regard we hold that a ruhng iS a pubirc record wrthm sectson 79 T

3 ”_.of the Evrdence Act and the Schedule of the Pubi;c Arch;ves and Documentatron_ SR
'-Servrce Act wh:ch mcludes the rec:ords of the Hrgh Court and of :any other count or'- ; SR

.:_;_thi’lbut’!ar as pubhc__recordsf-* '

Admmlstrator under S 534

"'-No 2? . .-5395/102/1 R max veSmhuan Huashl

SR _'i _"77 Th _ documents that were alleg d}y shared between the Respondents are. pleadrngs; -
such_ s" submtssrons on rewew However the sa:d documents were not avaﬂed

and whether there was breach of the Act. B

No 26 5?@3/255/2022 Iem Bank tempratesfar anpomtment of an' R

Accordlngiy, we cannot asceitaln whether the sard pleadmgs contaln personal data_'-_' N

' 78 However |t :s ODPCs ﬁndrng that the sa:d decrsron i avarlabte at Kenya Law_";'--: S
Reports websste C|ted Slchuan Huashl Development Company Ltd' Remax.'-_-._,:.;. Gl

_Realtor lel te d-[2020] eKLR' ereby being in the ptrblrc*dom ain.

'_r;p'eréohé'l' data "__herefore, oDPC canno make a determlnatlon on whether”there'__'_'_ S

w'as breach of the. ct”' '




No. 29 - File Ref: _146-wamae'and Allen

80.The Complarnant aEleges that the 1St Respondent shared W & A Guide on
_ Admrnlstratron under the Insolvency Act 2015 to her personal emall However, thls _
' document was not avarled Accordmgly, we cannot ascertam whether the sald draft

- _consent contamed personal data and cannot therefore make a determmatron on_

..whether there was breach ot the Act

NO 30 CIVEI Apphcatlon Na E036 of 2022 Mehul Patei & Another VS -
Champak!al Ramjr Rasshl Shah & 2 others Lo .

'81.The Complalnant alleges that the 1St Respondent shared documents of the 2n¢
Respondent’s submrssmns dated 29 June 2022 and Replymg affidavit ciated 22nd
June 2022 to her personal emarl These documents were not avarled for ODPC to
_-ascertam whether the said draft consent contalned personal data Therefore, the

_ -Oﬁ" ice cannot make a determmatlon on whether there was. breach of the Act

82 As referred to in paragraph 12 of thrs determmat:on the Complamants through
their advocates availed varlous documents in support of the|r complalnt However
oDpPC noted that one of the documents attached Garmshee Replymg Afﬂda\nt

' sworn on 13“‘ May 2022 Kllgorls PMCC No 50 of 2017 T homas Onyango
- QOnchonga -vs- -AMACO did not form part of the complamt The complamants _
._-alleged that the document contalned personal and sensmve mformatron
o '- partrcuiarly bank account detalls mcludmg account statements and 3“‘ party_ -
- :account numbers It is our fmdmg that on thrs partrcular document there was no -
'demonstratron that the same was shared as between the 1St and the 2""-
- _'Respondent In lrght of the above, ODPC cannot make a determinatron as to_
B "'whether there was breach of the Actin the crrcurnstances _ :

e 'I.II WHETHER THE COMPLAINANTS ARE ENTITLED TO ANY REM EDY RS
' UNDER THE DATA PROTECTION AT, 2019 o
83 Sectron 2 of the Act def nes a data sub]ect as an ldentlf ed or |dent|ﬂable natural S

person who |s the sub}ect of personal data Thls is. rmportant |n terms of-;--'
dlstmgwshmg whether Iegal persons are also data subjects W|th|n the cont“ nes of SR

B R R I e ST -_ '--.'-Pags-z.‘t-ofzﬁ_.‘::.‘ BRI




RS ”the Act SlmrEarly, the Regulatlons under Regu!atron 2 defne a cornp!amant as’ a_"_"'_ﬁ RN

= ____data sub}ect or a person who has iodged a complamt The 5a|d regu!atron further_:.-_ NS
st:puiates that a comp!amt may be Iodged by the compfarnant ln person, by a_

85 _M "'_reover vrde a'._'tetter_ referenced ODPC/CONF/l/S and dated 28th 3uly 2022
SO ..____quested for .__nformatron regardlng the authonty by Mucheml & Co

e "__i_Advocates to represent aII the data subjects w _ose mformatron had b =% n atiegedly_' i

'_ ?_breached The same was not prowded In vrew of the foregomg, we hold that the-: j: g
' .:__ff' irm of Mucheml & Co Advocates drd not have the express authonty to bnng the":: . _' | |
= _complamt on behalf of all the data sub]ects whom the complamants alleged that R ]

priy therr personal data was breached by the respondents

86 Sect;on 45 of'the Act provrdes for mstances where sensrtrve personal data may be E_j-_'.f':'_'::'
. -_.‘_:-_S'processed leewrse sectron 45(b) provrdes that sensmve personal data ofa data:: S

o '_Z:SUbJECt may be processed Where the processmg relates to personal data whrch |s' E
-'-'_'mamfestiy made pubhc by the data sub}ect or where processmg is necessary for: G

SRR :'the establlshment exerase or defence of a legal ciasm As demonstrated from an_'; _:

AT __analysrs ofall the documents prov:ded by th_ mplarnants, mos :"

-'-'are reported ':cases-avaafable on the Kenya Law Reports W : ther srtes :'2'::'_- e
B :some of wh:ch are hosted by the compialnants |n thelr capauty as partners of therr"_-:_:_"-- i

o "_"_'_'ﬂrm Smce the compia :nants have not demonstrated breach of the Act OD:PC finds el

: '-that a remedy cannot ensue_':m' the crrcumstances




E. FINAL DETERMINATI@N -

87.In c0n5|deratlon of all the facts of the complaint and evidence tendered the Data
Comm:ssmner makes the followmg ﬂnai determmatlon
The c:omplamt |s dlsmlssed

ii. The Complamants have the rlghi: to appeal thas Determmataon
- ' o m - -
_ ;DAT&D at NAKROBI thisww_-g_- :

Immaculate Kassait MBS
DATA COMMISSIONER
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